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The Department of Energy has removed from the public eye the total cost of renewable energy
projects backed by billions of dollars in federal loans, in response to requests from recipients.
The loan guarantee program, which has come under fire by a Republican-controlled Congress, has
committed more than $30 billion to 42 renewable energy projects since 2009, when the federal
stimulus bill allocated capital for this purpose. Each project is listed in detail on the DOE's website,
but the costs were recently taken down.
The move is unusual for the Obama administration, which in general has been more forthcoming
online with government spending data than previous administrations. However, some critics,
especially from the Republican party, have complained that the DOE has withheld key information
regarding the loan guarantee program in particular. The House Energy and Commerce Committee is
currently investigating the first loan made under the program in 2009 for solar-panel maker Solyndra
Inc., requesting documents and raising questions as to whether the investment choice was prudent.
Critics of the program have said that some of the projects could be too risky, especially considering
that taxpayer dollars support them. The House Committee also raised questions about the political
connections of Solyndra backers, and their role in winning the loan, but the total cost has not been
subject of criticism.
"After some companies asked that we remove their total project cost from our Website, last month
our legal team conducted a review and determined that total project costs are likely protected by the
Trade Secrets Act," wrote a DOE official in an email to VentureWire. He was referring to the Uniform
Trade Secrets Act, which is not a federal law, but a model law that most states use to protect trade
secrets. Government employees are precluded from releasing trade secrets.
Total cost of a project can be considered a trade secret, but only if a company can prove the
information could give a competitor an economic advantage, according to Russell Beck, attorney
with the law firm Beck Reed Riden LLP and a professor at the Boston University School of Law's
Intellectual Property program. Just because the cost is confidential doesn't automatically make it a
trade secret, he said, especially in cases where the contract is already signed with a customer as
opposed to still being part of a confidential bid process. The fact that the information was open to the
public, and to competitors, for several months on the government website is also likely to disqualify it
from being subject of trade secret laws, Beck said.
Solar cell manufacturer SunPower Corp., which was offered a $1.19 billion loan in April, subject to
certain conditions, deems the total cost of its California project -- previously reported by Dow Jones
as $1.58 billion -- confidential information, protected under its contract with the buyer of the solar
power the project will produce, according to spokeswoman Ingrid Ekstrom. She declined to say
whether SunPower requested the DOE to remove the total cost information, and declined to
comment on what responsibilities it believes it has as a potential recipient of government funds. A
representative of First Solar Inc., a high-profile recipient of more than $5 billion of conditional loans
from the program, declined to comment on the subject. A representative of another solar company,
Brightsource Energy Inc., which previously highlighted its total project cost of $2.2 billion in
conversations with VentureWire, said he wasn't aware the information was removed, but didn't
comment further.
"If you feel that the total project cost is business sensitive, then don't take government money," said
Sean Moulton, director of federal information policy at OMB Watch, a nonprofit organization
advocating for transparency in government spending. Moulton said the total cost of a project is a
fundamental fact that can help the public evaluate whether government funds are being spent wisely.
"I'm quite surprised and disappointed," said Moulton, about the DOE's decision to remove the
information. He added that transparency is especially important for public interest projects such as
the renewable energy ones that the government supports.
The loan guarantee program, which was created in 2005 during the George W. Bush administration,
is backing wind, solar, nuclear, and geothermal power projects and manufacturing plants. Many of
the loans come from the Federal Finance Bank. Part of the capital allocated to the program comes
from the American Recovery and Reinvestment Act of 2009, which was the first spending law,
according to advocates, to include a requirement to disclose information about projects online.
Moulton said that in his experience, the Uniform Trade Secrets Act is invoked extremely rarely by
the government.
"We are committed to providing the public with as much information as we can, but we also have an
obligation to avoid releasing business or procurement sensitive information," wrote the DOE
spokesman in an email.
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