Employee Noncompetes

A State-by-State Survey

Enforceable

Continued Reformation Against
Employment Blue Pencil Employees
If Permitted Protectable / Legitimate is Sufficient Red Pencil Terminated w/o
State and Statute Interests Standards Exemptions Consideration Purple Pencil Cause
Trade secrets; confidential
information; commercial
relationships or contacts with
Yes. specific prospec.tive or existing Must be in writing, signed by all parties, and be Profe.ssionals (in(I:Iudes
Ala. Code § CL.lstomers, patients, \{endors, or supported by adequate consideration. Must physm!ans, phy5|.cal .
8-1-190-197 clients; custf)mer, patl(_ent, preserve a protectable interest. Employee- therf'aplsts, veterinarians, )
Alabama (§8-1-1 vendf)r,. or client g‘oodwnl;- . employer relationship must exist at the time the pubI!c accour.ltants, ves (pre- Reformation ves, likely (pre-
repealed .specwfllzed and un{que tré|n|ng agreement is executed. A tu@HY rest R is certified public amendment) amendment)
. involving substantial business . accountants, and maybe
effective . ) . presumptively reasonable. Employee has burden .
1/1/2016) expendlt.ure specifically directed of proving undue hardship, if ralsedlas adefense. securities brokers, all
to a particular agent, servant, or based on pre-2016 cases).
employee (if identified in writing
as consideration for the
restriction).
Trade secrets; intellectual
property; customer lists; goodwill Factors: limitations in time and space; whether
with customers; knowledge of his employee was sole contact with customer;
or her business practices; employee's possession of trade secrets or
methods; profit margins; costs; confidential information; whether restriction
other confidential information eliminates unfair or ordinary competition;
(that is confidential, proprietary, whether the covenant stifles employee's
Alaska Yes and increases in value from not inherent skill and experience; proportionality of - Undecided Reformation Undecided

being known by a competitor;
other valuable employer data that
the employer has provided to an
employee that an employer would
reasonably seek to protect or
safeguard from a competitor in the
interest of fairness.

benefit to employer and detriment to employee;
whether employee's sole means of support is
barred; whether employee's talent was
developed during employment; whether
forbidden employment is incidental to the main
employment.
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Employee Noncompetes
A State-by-State Survey

Enforceable

Continued Reformation Against
Employment Blue Pencil Employees
If Permitted Protectable / Legitimate is Sufficient Red Pencil Terminated w/o
State and Statute Interests Standards Exemptions Consideration Purple Pencil Cause
Trade Secrets; confidential No broader tha_n_necessarY to pr_otect the
Arizona Yes information; customer employer's legitimate business interest; not Broadcasters, (Uiils Yes Blue Pencil Undecided
. ) unreasonably restrictive; not contrary to public physicians.
relationships. . i
policy; ancillary to another contract.
Trade secrets; intellectual Limited with respect to time and scope in a
property; customer lists; goodwill manner that is not greater than necessary to
with customers; knowledge of defend the protectable business interest of the
business practices; methods; employer. The lack of a geographic limit does not
profit margins; costs; other render the agreement unenforceable, provided
confidential information (that is that the time and scope limits appropriately
Yes. confidential, proprietary, and limit the restriction. Factors to consider include Various professionals i . .
Arkansas AR Code increases in value from not being the nature of the employer's business interest; (medical, veterinary, Yes Reformation Undecided, but it
4-75-101 known by a competitor); training the geographic scope, including whether a social workers, others). (mandatory) can be a factor.
and education; other valuable geographic limit is feasible; whether the
employer data (if provided to restriction is limited to specific group of
employee and an employer would customers or others; and the nature of the
reasonably seek to protect or employer's business. A two-year restriction is
safeguard from a competitor inthe| presumptively reasonable unless clearly
interest of fairness). demonstrated otherwise.
No, except Questionable status as to trade secrets. Ban
maybe as to may be waivable through compliance with Cal.
trade secrets. Labor Code § 925.
California Cal. Business & Trade secrets. - - - -

Professions
Code §§ 16600-
16602.5

Employees can flee to California to void
noncompetes from other states (effective
January 1, 2024).
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Employee Noncompetes
A State-by-State Survey

If Permitted

State and Statute

Protectable / Legitimate
Interests

Standards

Exemptions

Continued
Employment

is Sufficient
Consideration

Reformation
Blue Pencil
Red Pencil
Purple Pencil

Enforceable
Against
Employees
Terminated w/o
Cause

Yes.
Colo. Rev. Stat.
§8-2-113

Colorado

Trade secrets; recovery of training
expenses for short-term
employees.

Prior to August 10, 2022, must fall within
statutory exception (executive or management
employees and professional staff or to protect
trade secrets or recover cost of training); be
reasonable; and be narrowly-tailored.

Agreements on or after August 10, 2022: only if
no broader than reasonably necessary to protect
the employer’s trade secrets. Prospective
employees must receive notice of the
noncompete and its terms before they accept
the offer of employment; existing employees
must receive notice of the noncompete and its
terms at least fourteen days before the earlier of
the effective date of the noncompete or “the
effective date of any additional compensation or
change in the terms or conditions of employment
that provides consideration for the covenant."
Notice must be in a separate document
(accompanied by the noncompete) and must “in
clear and conspicuous terms” identify the
noncompete by name, “[d]irect[] the worker to
the specific sections or paragraphs of the
agreement that contain the covenant not to
compete,” and “state that the agreement
contains a covenant not to compete that could
restrict the workers’ options for subsequent
employment following their separation from the
employer." The notice must also be “in the
language in which the worker and employer
communicate about the worker’s performance”
and be “signed by the worker.” Venue and choice
of law are limited.

(Note: The new law clarifies the limited
application of Colorado's criminal law.)

Physicians (damages not
barred).

For agreements entered
on or after August 10,
2022, noncompetes
cannot be used for anyone
who is not a "highly
compensated employee, "
i.e., an employee earning
(both at the time of
execution and
enforcement) at least
$112,500 (as of 2023).
(This amount will
increase.)

Yes (pre-
amendment;
no indication of|
a change post-
amendment)

Reformation

Undecided
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Employee Noncompetes
A State-by-State Survey

Enforceable

Continued Reformation Against
Employment Blue Pencil Employees
If Permitted Protectable / Legitimate is Sufficient Red Pencil Terminated w/o
State and Statute Interests Standards Exemptions Consideration Purple Pencil Cause
Broadcasters; security
guards; limited as to
Trade secrets; confidential Factors_: time; geographic reach; fairness of physi_cians, f'advanced
Connecticut Yes information; customer protec‘tlon afforded to employer; fextent of B c° T’e-glstere-d nagpes Yes, likely Blue Pencil Yes
relationships. restraint on employee; extent of interference and physician assistants;
with public interest. individuals providing
homemaker, companion,
or home health services.
Trade secrets; confidential Reasonable in time and geographic reach; Reformation, though
Delaware Yes information; customer protects legitimate economic interests; Physicians. Yes some cases s.uggest Yes
relationships. survives balance of equities. courts are unlikely to
do so.
Follows Restatement (Second) of Contracts, §§
186-88: Reasonable in time and geographic area;
necessary to protect legitimate business
interests; promisee's need outweighs
promisor's hardship.
) : Broadcasters; anyone
Yes Effective Qctober lf 2022 (not retroactive): If earning less than Yes (if
_ employee_ls b?sed in D.C. and spends no mor_e $150,000 (except for employment
D.C. D.C. Code Trade secrets;.conﬁdennal than 1/2 time in anjigghgiigtate OF no-t b,aSEd_ n casual babysitters and continued for Reformation Undecided
§5 32-581.01 - knowledge; fruits of employment. D.C. but spends more than 1/2 of their time in government workers): sufficient
32-581.05 D-€., gy must earn at¥igst $150,000 physicians earning less duration)

($250, 000 for physicians), unless they are casual
babysitters and government workers. Duration
be no longer than 365 days.

Effective October 1, 2022: Specific notices must
be provided at certain times.

than $250,000.
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Employee Noncompetes
A State-by-State Survey

Enforceable
Continued Reformation Against
Employment Blue Pencil Employees
If Permitted Protectable / Legitimate is Sufficient Red Pencil Terminated w/o
State and Statute Interests Standards Exemptions Consideration Purple Pencil Cause
Trade secrets; confidential
Yes. business information; substantial Legitimate business interest; reasonably Mediators; physician Ref "
Florida Fla. Stat. Ann. customer relationships and necessary to protect legitimate business specialists (where they Yes € or;natl on Likely.
mandatol
§§ 542.335 goodwill; extraordinary or interest. [Rebuttal presumptions exist.] are exclusive in a county). ( )
specialized training.
Trade secrets (per OCGA § 10-1-
761); valuable confidential
Yes information that does not
Ga. Const., Art. other\évlsegu:llf: als altl;a.:de y
secret; substantial relationships
III, Sec. VI, 'tl: ! L_Iﬁ ! rt' : P Reasonable in time, space, and scope; justified
specific prospective o
Par. V(c), as W'_ . peciiic prosp IV_ r by a legitimate business interest; applied to
existing customers, patients, .
amended; OCGA p lients: ¢ employees who regularly solicit customers,
§§ 13-8-50-59. ve: or;s, or T |e: Si cdus_ltl)mer, engage in sales, perform the duties of a key Blue Pencil Yes, but it's a
Georgia [NOTE: Pre- pa |en. rore |-en goocw! . employee, or have the duty of managing a 5 Yes (according to the factor to
associated with: an ongoing ’ I .
amendment law . . department and regularly direct the work of Northern District). consider.
business, commercial, or q i
was more fessional i if employees and have the authority to hire or fire
ofessional practice, a specific
restrictive and pr : . pr - & P I! them. [Statute provides presumptions for
. geographic location; or a specific .
applies to pre- ] reasonableness of time and geography. ]
marketing or trade area; and
amendment . -
extraordinary or specialized
agreements] . .
training. [Statute anticipates
additional legitimate business
interests.]
Trade secrets; confidential
information (though somewhat in Must protect a legitimate business interest and
doubt); special training that be reasonable,” i.e. , not “greater than required
Yes. provides skills beyond those of a for the protection of the person for whose benefit Employees in a technology
Hawai'i Haw. Rev. Stat. general nature (at least when it is imposed"; does not “impose undue hardship business (effective as of Yes, likely Reformation Undecided
§ 480-4 combined with other factors such on the person restricted”; and the “benefit to the| 1/1/2015).
as protecting trade secrets, covenantee [cannot be] outweighed by injury to
confidential information, or special| the public....”
customer relationships).
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Employee Noncompetes
A State-by-State Survey

Yes.
Idaho Idaho Code §§
44-2701-2704

Trade secrets; technologies;
intellectual property; business
plans; business processes and
methods of operation; goodwill;
customers; customer lists;
customer contacts and referral
sources; vendors and vendor
contacts; financial and marketing
information; potentially others.

Applicable to "key employee"; reasonable as to
duration, geographical area, type of employment
or line of business, and does not impose a
greater restraint than is reasonably necessary to
protect the employer's legitimate business
interests; reasonable as to covenantor,
covenantee, and public. Rebuttable
presumptions of reasonableness: 18 months;
geographic area restricted to areas employee
provided services or had significant presence or
influence; limited to line of business in which
employee worked. Presumption that employee is
"key employee" if in highest paid 5% employees
in company.

Non-"key employees."
("Key employees" are
those who have gained a
high level of inside
knowledge, influence,
credibility, notoriety,
fame, reputation or public
persona as a
representative or
spokesperson of the
employer, and as a result,
have the ability to harm or
threaten an employer's
legitimate business
interests.)

Yes (but if no
additional
consideration,
noncompete is
limited to 18
months)

Reformation

Yes
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Employee Noncompetes
A State-by-State Survey

Enforceable

restrictions, and the scope of the
activity restrictions.” The bill is
also express that “[n]o factor
caries any more weight than any
other” and that the “factors are
only non-conclusive aids in
determining the employer’s
legitimate business interest,
which in turn is but one
component in the 3-prong rule of
reason, grounded in the totality of
the circumstances.”

waivable). Adequate consideration is defined as:
“(1) the employee worked for the employer for at
least 2 years after the employee signed an
agreement containing a covenant not to compete

. . or (2) the employer otherwise provided
consideration adequate to support an agreement
to not compete . . ., which consideration can
consist of the period of employment plus
additional professional or financial benefits or
merely professional or financial benefits
adequate by themselves.” [Illinois venue and
choice of law. Attorney's fees to prevailing
employee .]

Relations Act or the
Illinois Educational Labor
Relations Act or employed
in construction (unless
they “primarily perform
management, engineering
or architectural, design,
or sales functions for the
employeror. .. are
shareholders, partners, or
owners in any capacity of
the employer™).

entered on or
after January
1, 2022:

No.

pencil)

Continued Reformation Against
Employment Blue Pencil Employees
If Permitted Protectable / Legitimate is Sufficient Red Pencil Terminated w/o
State and Statute Interests Standards Exemptions Consideration Purple Pencil Cause
For agreements pre-January 1, 2022: No greater
For agreements pre-January 1, than required to protect a legitimate business Broadcasters;
2022: Legitimate business interest; does not impose undue hardship on the government contractors;
interests are based on the totality employee; not injurious to the public; and physicians; low-wage For agreements
of the facts and circumstances of reasonable in time, space, and scope. [May workers; certain nurses pre-January 1,
the case. Trade secrets, require two years of employment before any and certified nurse aides. 2022: Yes
confidential information, and near noncompete can be enforced. ]
permanent business relationships For agreements entered For agreements
are factors. For agreements entered on or after January 1, on or after January 1, entered on or
2022: Noncompete "is illegal and void unless (1) 2022: The "low-wage" For after January 1,
For agreements entered on or the employee receives adequate consideration, exemption changes to a agreements 2022: No, ifthe
after January 1, 2022: “the (2) the covenant is ancillary to a valid wage threshold (all pre-January 1, employer enters
employee’s exposure to the employment relationship, (3) the covenant is no earnings from the 2022: a noncompete
. ) . : For agreements pre- )
employer’s customer greater than is required for the protection of a employer) of $75,000 Yes (if January 1, 2022: with an
relationships or other employees, legitimate business interest of the employer, (4) (increasing to $80,000 by employment Reformatilon ’ employee who is
Yes the near-permanence of customer the covenant does not impose undue hardship on 2027, $85,000 by 2032, continued for terminated,
elationshi the employee’ the employee, and (5) the covenant is not nd $90,000 by 2037); fficient furloughed or laid
Tllinois 8201.L.C.S.§5 | 'Eavonsnips, ployee's the employee, and (5) the cov N _ and $30,000 by 2037); sumct For agreements rioughed or fal
acquisition, use, or knowledge of injurious to the public,” and the employee (a) is individuals covered by duration) off "as the result
90/1 et seq. o ) . . . . i o entered on or after i
confidential information through advised "in writing to consult with an attorney" collective bargaining January 1, 2022: of business
the employee’s employment, the and (b) provided with the covenant at least 14 agreements under the For ! ) circumstances
. s . A o ] Reformation (purple
time restrictions, the place calendar days' notice (though the notice is Illinois Public Labor agreements or governmental

orders related to
the COVID-19
pandemic,"
unless the
employee is paid
the equivalent of
their base salary
(less earnings
from new
employment).
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Employee Noncompetes
A State-by-State Survey

Enforceable
Continued Reformation Against
Employment Blue Pencil Employees
If Permitted Protectable / Legitimate is Sufficient Red Pencil Terminated w/o
State and Statute Interests Standards Exemptions Consideration Purple Pencil Cause
Reasonably necessary to protect the employer,
not unreasonably restrictive of the employee and
not against public policy. Clear and specific (not
general) restraint must be reasonable in light of
the legitimate interests to be protected; . .
. . Primary care physicians
reasonableness is measured by totality of " ¢ tered
Trad ts: fidential interrelationship of the interest, and the time, _(ct)r ag_t::\emen s Ien ere
Indiana Yes . rfa © si.cre S czn ‘”en s space, and scope of the restriction, judged by " of\tm fJn lemlp %(ze;on Yes Blue Pencil Yes
nformation; goo . or after o ;
information; goodwi the needs for the restriction, the effect on the .r ) roradly &, )i
o y limited as to other
employee, and the public interest. Physician hvsici s
sician noncompetes.
noncompetes entered into on or after July 1, pysict P
2020, must contain specific provisions
concerning communications with patients,
access to patient information, and a "buy-out"
option. See Ind. Code § 25-22.5-5.5.
Yes Fi hi h
anchisees ere
Iowa Code § fr h'l 4 (w rt
ranchisor does no
135Q.1-2 Trade secrets; goodwill; special L )
. . Whether the restriction is reasonably necessary renew); certain .
(concerns training or peculiar knowledge that ) Yes, but it's a
. . to protect the employer's business, healthcare employment .
Iowa healthcare would unjustly enrich an employee e i Yes Reformation factor to
unreasonably restrictive (time and space), and agency workers (added )
employment at the expense of the former oo o consider.
prejudicial to the public interest. July 1, 2022 and
agency workers employer. )
retroactively narrowed on
only, eff. 3 1 2023
7/1/2022) une 1, ).
Trade secrets; confidential .
. . ! Reasonable under the circumstances: protects a
business information; loss of leaitihate bUl int t due burd
Kansas Yes clients; goodwill; customer egitimate usmes§ |-n t.eres i no un- u-e urdenon Accountants (limited). Yes, likely Reformation Yes
the employee; not injurious to public interest or
contacts; referral sources; o
: ) L welfare; reasonable in time and space.
reputation; special training.
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Employee Noncompetes
A State-by-State Survey

Enforceable
Continued Reformation Against
Employment Blue Pencil Employees
If Permitted Protectable / Legitimate is Sufficient Red Pencil Terminated w/o
State and Statute Interests Standards Exemptions Consideration Purple Pencil Cause
Direct care tempora
Yes tlrff f ; Ith ¥
KRS § 216.724 R ble i d ; cervicedis Canjf ti Yes (ifth
(concerns Confidential business information; easonabl em scdopte an_ chlirEosti, i jelrv;c:szzg?cy (? Ief_ e es (II © - v but it
Kentucky healthcare customer lists; competition; reasonableness de ermm-e . y the time, space, -u B N "N 'fm emp oyr.nen '*]  Reformation e85, Dut it can
! . : . and "charter" of the restriction; no undue is an unfair trade practice;| alteredin be a factor.
services agency investment in training. . . . o .
I hardship; does not interfere with public interest. modified on March 22, some way)
direct staff only, 0o / ”»
eff. 7/1/2022) 0 apply only to
temporary staff).
No more than two years; specifies the specific
Trade secrets; financial geographic reach (by parishes, municipalities, or .
. . . . , Automobile salesmen; I
Yes. information; management their respective parts); defines employer's | estatebrokef Blue Pencil, if
Louisiana La. Rev. Stat. techniques; extensive training (if business; strict compliance with statute, r.ea estaleproke Yes allowed by the Yes, likely
S . I . . licensees (procedural
Ann. § 23:921 such training is unrecouped including that employee-employer relationship p noncompete
! . . . requirements).
through employee's work). must exist at the time the agreement is
executed.
No broader than necessary to protect the .
d . } . Broadcast industry
employer's legitimate business interest; i |
esumption); low-wage
reasonable as to time, space, and interests to (pr ku F() : )_’ ;N wag
orkers (earning less
be protected; no undue hardship to employee. In worker rning
. . than or equal to 400% of
addition, for agreements signed on or after oo
Yes . the federal individual
. September 18, 2019: employee must receive
. Me. Rev. Stat. Trade secrets; confidential . . poverty level - $58,320 . .
Maine ) . . . notice of noncompete prior to an offer of Yes Reformation Yes, likely
Ti. 26,c.7, 8 information; goodwill. (est.) as of 2023);
employment and a copy of the agreement 3 SR .
599-A Y . ’ . veterinarians if they do
business days in advance of the deadline to sign; .
. . not have an ownership
and the employee (except certain physicians) . .
. interest in the employer
must be employed at least a year or remain )
. . (effective May 25, 2023
employed for at least six months after signed, i .
X / with retroactive effect) .
whichever is longer.
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Employee Noncompetes
A State-by-State Survey

Enforceable

Continued Reformation Against
Employment Blue Pencil Employees
If Permitted Protectable / Legitimate is Sufficient Red Pencil Terminated w/o
State and Statute Interests Standards Exemptions Consideration Purple Pencil Cause
Effective 10/1/2020: Low-
wage employees, i.e.,
employees earning less
. . . . than $15 per hour or
Trade secrets; routes; client lists; Duration and space no wider than reasonably
Yes tablished ¢ ¢ tect lecitimate int ts- $31,200 annually.
Maryland Md. Code, Lab. esl at o1 : cue OZ‘GT”_ , ”ezess:ryd ‘;Prs e ‘Tg' ma et'” ertes S't”° Yes Blue Pencil No, likely
& Empl. § 3-716 rela -|ons ips; goodwill; unique unbllfe a:-. s .|p qllemptt)yf:, nof clon raryt o Effective 10/1/2023:
services. public policy; ancillary to the employment. thresholds increase to
$19. 88 per hour generally,
and $19. 20 per hour for
small employers.
X " . Broadcasters; physicians;
Narrowly tailored to protect legitimate business 3
. N L nurses; social workers;
interest; limited in time, space, and scope; I
. ) . psychologists.
consonant with public policy.
Yes.
Mes G Additional . - — Additional exemptions No (f No (f
ass. Gen. itional requirements for agreemen 's signe added by 2018 statute: o (for o (for
Laws c. 149, § on or after October 1, 2018: must be signed by FLSA nonexempt agreements agreements
Massachusetts 24L (applies only Trade se.crets; conﬁdential both ?arties; provided‘to employee 10 busi-ness employees; student signed on or Reformation signed on or
to agreements information; goodwill. days in advance (or prior to a formal offer, if interns/short-term after October after October 1,
signed on or earlier); state that the employee has the right to 1, 2018; yes 2018; yes
X X . student employees;
after October 1, consult counsel; and satisfy consideration before) before)

2018)

requirements. Presumptions of necessity of the
agreement and reasonableness as to place and
scope apply. Venue and choice of law are
limited.

employees who have been
terminated without cause
or laid off; and employees
that re 18 years old or
younger.
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Employee Noncompetes
A State-by-State Survey

Enforceable
Continued Reformation Against
Employment Blue Pencil Employees
If Permitted Protectable / Legitimate is Sufficient Red Pencil Terminated w/o
State and Statute Interests Standards Exemptions Consideration Purple Pencil Cause
Must have an honest and just purpose and to
Yes. Trad ts: fidential protect legitimate business interests;
Michigan Mich. Comp. bra . < sec.ref Si C? .en |ad il reasonable in time (no more than one year), b Yes Reformation Yes
Laws § 445.774a usiness information; goodwill. space, and scope or line of business; not
injurious to the public.
Yes, for
t
aQFGe:;r; s Agreements A ts sianed A "
j'?nel zg;:;e Agreements signed before July 1, Agreements signed before July 1, 2023: No Agreements signed before signed before bgfreen;eln i S;%';i .greedn;erf] s
Uy L 2023: Trade secrets; confidential broader than necessary to protect the July 1, 2023: Employees of July 1, 2023: etore u,y ! ) signed betore
. . Lo . \ - . . . . Reformation (though July 1, 2023: Yes
- business information; goodwill; employer's legitimate business interest; does supplemental nursing No called "blue pencil™)
prevention of unfair competition. not impose unnecessary hardship on employee. |services agencies. P . %
Minnesota * ok ok -
NO,fOr X %k Xk % X % X %k Xk
agree;nents Agreements . — A.greedments
s;snej Tn fr Agreements signed on or after July| Agreements signed on or after July 1, 2023: Agreements signed on or signed on or greenf1ten Js |5|glne s:jneJ Tn fr
ater Uy & 1, 2023: N/A N/A after July 1, 2023: N/A. after July 1, onorarterdly & atter uy &
2023. Minn. 2023: N/A 2023: N/A
2023: N/A
Stat. 2022
181.988.
. Yes (though
Trade secrets; confidential - e . . Yes, absent bad
] K . . Reasonableness and specificity of restriction, questioned if ] .
L business information; goodwill; . 4 X . faith or arbitrary
Mississippi Yes . R o primarily, in time and space; hardship to - employee Reformation .
ability to succeed in a competitive e . basis for
employer and employee; public interest. terminated o
market. termination
shortly after)
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Employee Noncompetes
A State-by-State Survey

Enforceable

Continued Reformation Against
Employment Blue Pencil Employees
If Permitted Protectable / Legitimate is Sufficient Red Pencil Terminated w/o
State and Statute Interests Standards Exemptions Consideration Purple Pencil Cause
Reasonably necessary to protect legitimate
interests; reasonable in time and space; not an
Trade secrets; confidential unreasonable restraint on employee; purpose
Yes. business information; customer or| served; situation of the parties; limits of the
. . 28 Mo. Stat. supplier relationships, goodwill, or| restraint; specialization of the business; Secretaries (limited); . Yes, but it can
Missouri No Reformation
Ann. §431.202 loyalty; customer lists; protection| consideration beyond at-will employment clerks (limited). be a factor.
(related) from unfair competition; stability (though incidents of employment are likely
in the workforce. enough). [Absence of legitimate business
interest impacts duration, which can be no more
than one year.]
Partial or restricted in its operation by being
limited in operation either as to time or place;
Trade secrets; proprietary supported by "'s.ome good.consif:ieration";
Yes. information that would provide an P Iegltlm_ate busmess_ Interest_;
Montana Mont. Code Ann. employee with an unfair 7 <Gl O ding only a fggprotection to e - No Blue Pencil, likely No

§§ 28-2-703-05

advantage; goodwill; customer
relationships.

interests of the party in whose favor it is made,
and not so large in its operation as to interfere
with (or impose an unreasonable burden upon)
the employer, the employee, or the interests of
the public.
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Employee Noncompetes
A State-by-State Survey

Enforceable

Continued Reformation Against
Employment Blue Pencil Employees
If Permitted Protectable / Legitimate is Sufficient Red Pencil Terminated w/o
State and Statute Interests Standards Exemptions Consideration Purple Pencil Cause
Reasonably necessary to protect legitimate
interests; not unduly harsh or oppressive to
employee; not injurious to the public.
Considerations include: inequality in bargaining
power; risk of loss of customers; extent of
. participation in securing and retaining
Nebraska Yes Trade se.crets; conﬁdentlal customers; good faith of employer; employee's = Yes, likely Red Pencil Undecided
information; goodwill. . - . .
job, training, health, education, and family
needs; current employment conditions; need for
employee to change his calling or residence;
relation of restriction to legitimate interest being
protected. True noncompetes are rarely, if ever,
permitted.
Void unless: (a) supported by valuable Pre-6/3/2017: Red UndeC|de_d,
consideration; (b) not greater than required to Pencil except- Wlt_h
protect employer; (c) no undue hardship on reduction in
employee; and (d) appropriate in relation to the Effective 6/3/2017: r'orce, o
consideration. Cannot restrict employee from Pre-10/1/2021: none Reformation, and reo.rgénlzatlon
Yes. providing service to customer/client if (a) revised noncompete or similar .
Nev. Rev. Stat. customer/client was not solicited; (b) Effective 10/1/2021 : must "not impose restructuring of
Nevada § 613.195-200 Trade secrets; goodwill. customer/client voluntarily chose to leave or employees "paid solely on ves (pre- undue hardship on Fhe em ployer,”
. : . amendment) in which case
[effective June seek services from employee; and (c) employee an hourly wage basis, the employee";
3, 2017] otherwise complies with time, geographical exclusive of any tips or mandatory (i.e. , employee must

area, and scope of noncompete. [Effective
10/1/2021 : Attorney's fees for the employee if
the employer ignored the exemption or used the
noncompete to prevent solicitation of customers
in violation of the statute. ]

gratuities."

must modify) only
when possible (per
2023 decision of the
Supreme Court of
Nevada).

be paid "salary,
benefits or
equivalent
compensation,"
including
severance.
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Employee Noncompetes
A State-by-State Survey

Trade secrets; confidential
business information; goodwill;

Not greater than necessary to protect the
employer's legitimate business interests; no

Physicians (effective
8/5/2016); nurses and
podiatrists (effective
6/25/2018); low-wage

customer at lower cost than
working through employer.

- Yes. | \ al infl g i rtionate hardship t | employees, i.e., those
m nfluen n n m ;
- ewh. RSA 275:70, teh P oyele s s'peC|at| ue c.e over ) ¢ l:le.OI‘. |sptropo bll'o .a te art .s 'proe Ip ovee; earning less than or equal Yes Reformation Undecided
ampshire 275:70-a etemtp c;yerT CUZ Zm_ers, no Tjsrlo_us o public |rf1ter:1res ; new en:p oyfeest to 2 federal minimurn
contacts developed during must be given a copy of the noncompete prior to wage (i.e., $14.50/hour)
employment. acceptance of offer for employment. . L
or tipped minimum wage,
whichever applies
(effective 9/8/2019) .
Trade secrets; confidential
i infi ion; ill'i
bu.s':ess n (:rmatlon, gOOdv:,' n Protects a legitimate business interest; not 0 | Yes, but it's a
n mers; ntin n- nsel;
New Jersey Yes existing customers; 'preve' 'ng undue burden on employee; not injurious to the oS c.0u Ay Yes Reformation factor to
employee from working with . . psychologists. .
public; not overbroad in time, space, and scope. consider.
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Employee Noncompetes
A State-by-State Survey

Enforceable
Continued Reformation Against
Employment Blue Pencil Employees
If Permitted Protectable / Legitimate is Sufficient Red Pencil Terminated w/o
State and Statute Interests Standards Exemptions Consideration Purple Pencil Cause
Healthcare practitioners
(dentists, osteopathic
physicians, physicians,
podiatrists, certified
registered nurse
anesthetists) to the
Yes. extent they are providing
N.M.S.A. 1978, Malntaind i . limitati R bl lied to th | clinical health care
§5 24-11-1-5 fam aml‘r:_i_worb otrce; t|m|t_aﬂ ion eas;ona e azapill_e. ot e er:ﬁ oy;el;;_ ) services. [Exemption has
New Mexico | (creates of competition (but not to stifle employee, and public; not great hardship to limits (including that it Yes, likely Undecided Undecided
competition); customer employee in exchange for small benefits to
healthcare lationshi I does not apply to a
elationships. employer.
practitioner r : P ployer covered medical
exemption only) professional if they are a
shareholder, owner,
partner, or director of a
healthcare practice) and
is effective only as to
agreements from
7/1/2015 and after.]
Trade secrets; confidential Reasonable in time and space, and no greater .
. . . . ) . i Broadcast industry
information; goodwill; on-air than is required for the protection of the
- . employees (except . .
New York Yes persona of broadcasters; legitimate interest of the employer; does not Yes Reformation Cases are split
. : ) 3 "management
employee's unique or impose undue hardship on the employee; not
) . AW . employees").
extraordinary services. injurious to the public.
Yes In writing; part of an employment contract;
North Carolina N.C.. Gen. Stat. Tra(‘je sec.rets; cor‘1ﬁdential : reaéonablly necessary to proteFt I-egitimate Physicians, possibly (in No Blue Pencil Yes, likely
§75-4 business information; goodwill. business interest; reasonable in time and space; underserved areas).
not against public policy.
No.
North Dakota N.D. Cent. Code - - - - - -
§ 9-08-06
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Ohio

Yes

Trade secrets; confidential
information; customer
relationships; prevention of the
use of proprietary customer

information to solicit customers.

Employee Noncompetes
A State-by-State Survey

Not greater than necessary to protect the
employer's legitimate business interests; no
undue hardship to employee; not injurious to
public interest. Considerations: absence or
presence of limitations as to time and space;
whether employee is sole contact with
customer; employee's possession of trade
secrets or confidential information; purpose of
restriction (elimination of unfair competition vs.
ordinary competition and whether seeks to stifle
employee's inherent skill and experience);
proportionality of benefit to employer as
compared to the detriment to the employee;
other means of support for employee; when
employee's talent was developed; whether
forbidden employment is merely incidental to the
main employment.

Yes

Reformation

Yes

Oklahoma

No.
OK Stat. § 15-
219A
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Employee Noncompetes

A State-by-State Survey

Enforceable
Continued Reformation Against
Employment Blue Pencil Employees
If Permitted Protectable / Legitimate is Sufficient Red Pencil Terminated w/o
State and Statute Interests Standards Exemptions Consideration Purple Pencil Cause
Noncompete must be provided at least two
weeks before employment or with a bona fide
L . Home healthcare
advancement; employee is in an executive,
L . . workers.
administrative, or professional role and meets
minimum compensation threshold; restricted in .
) o . Though not listed as
time or space; application of restriction should y y
exemptions, a sala
afford only a fair protection of the employer's tf): /F: ;d ’ i ;y
reshold applies. For
interests; must not interfere with public tpp tered int
interest. As of January 1, 2016, noncompetes Zg ;een}en s enlerzeozlg' °
are limited to 18 months. [Qualifying garden "e ortle anu,ary ’ h &%
'employee’s anni 0.
Trade secrets; confidential leave clauses are enforceable. ] ployee s u‘a ?r &
. . salary and commissions"
Yes. business or professional n 1] th
must "excee e
Oregon Or. Rev. Stat. §| information; investment in certain| Effective January 1, 2020, a signed, written copy . . i S No Reformation Undecided
) \ median family income for
653.295 on-air broadcasters; customer of the employee's honcompete must be sent i
. _ . - a four-person family"”
contacts and goodwill. within 30 days following termination of )
applies; for agreements
employment.
entered on or after
January 1, 2022, the
Noncompetes entered on or after January 1, : U Iry o )
'employee’s annual gross
2022, cannot be longer than 12 months, and pioy: u, g "
) L salary and commissions"”
employees subject to them must have "annual
. . A y must "exceed[] $100, 533,
gross salary and commissions" exceeding diusted [
$100, 533 (adjusted annually for inflation a f; ”:, € ”a;’l’gz 50;5 5
nflation .64 a
($108,575.64 as of January 1, 2023)); failure to | ' fja ! (1 it .
of Janua .
satisfy the statutory requirements renders the vary L )
noncompete void.
Trade secrets; confidential
information; goodwill; investment Reasonably necessary to protect the employer's Yes, but it's a
Pennsylvania Yes in specialized training; unique or legitimate interests; reasonable in time and - No Reformation factor to
extraordinary skills; patient space. consider.
referral base.
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Employee Noncompetes
A State-by-State Survey

Enforceable

payroll deduction accounts.

efforts to earn a living; reasonable from
standpoint of public policy.

reformation; SC Ct.
App. has since
permitted step-down
provisions.)

Continued Reformation Against
Employment Blue Pencil Employees
If Permitted Protectable / Legitimate is Sufficient Red Pencil Terminated w/o
State and Statute Interests Standards Exemptions Consideration Purple Pencil Cause
Physicians.
Effective 1/15/2020 (with
retroactive effect):
employees who are 18
years old or younger;
. " student interns/short-
Narrowly tailored to protect a legitimate
. . . 4 ] - term student employees;
Trade secrets; confidential business interest; reasonably limited in activity,
Yes infi tion; t lists; h d time; d ti d FLSA nonexempt Undecided, but
Rhode Island R.I. Gen. Laws n orm? Ion’ICl,JS c‘)mer- Ists; geograpny, an |me., (?es O employees and other low- .n ecided, bu Reformation Undecided
goodwill; training in unique or burden on employee in light of the need to g likely
§§ 28-59-1-3 . . o ) wage employees, i.e.,
special services. protect the employer's legitimate business .
interests; not likely to harm the public interest emeliess ‘W
n ! 4 P ' more than 2. 5x the federal
poverty level ($36,450
(est.) as of 2023 - based
on the employee’s
“regular” hours, i.e., non-
overtime, non-weekend,
non-holiday hours).
Blue pencil, likely.
(SC S.Ct rejected
Necessary to protect legitimate business blue pencil doctrine
Business and customer contacts; interest; reasonably limited in time and space; by name, but case
South Carolina Yes existing employees; existing not unduly harsh and oppressive to employee's - No involved Undecided
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Employee Noncompetes
A State-by-State Survey

Enforceable

Continued Reformation Against
Employment Blue Pencil Employees
If Permitted Protectable / Legitimate is Sufficient Red Pencil Terminated w/o
State and Statute Interests Standards Exemptions Consideration Purple Pencil Cause
Physicians, physician
assistants, certified nurse
v Restriction in the same business or profession practitioners, certified
SeSD. Codified Trade secrets; protection from as that carried on by employer and does not nurse midwives, certified Yes, but it's a
South Dakota L. - &0 |5|3e9 8 unfair competition; existing exceed two years and in a specified geographic registered nurse Yes Reformation, likely factor to
?WS 88 ! customers. area; reasonableness in time, space, and scope anesthetists, registered consider.
et seq.
q is a factor in certain circumstances. nurses, licensed practical
nurse (all effective July 1,
2021).
Physicians under certain
circumstances;
podiatrists;
R ble inti » ’ \ chiropractors; dentists; Yes (if
Trade secrets; confidential e e_ |_n |me_ N . an_ r_1ecessary ° optometrists; osteopathic| employment Yes, but it's a
. . . . protect legitimate interest; public interest not e . .
Tennessee Yes information; retention of existing . physicians; continued for Reformation factor to
- - adversely affected; no undue hardship to the . . . .
customers; specialized training. psychologists; direct care| appreciably consider.
employee. .
staff through temporary long period)
healthcare staffing
agencies (effective May
11, 2023).
Reasonable in time, space, and scope; does not
impose a greater restraint than necessary to
protect legitimate business interest. *In
December 2011, the Texas Supreme Court
Yes. . withdrew its June 2011 landmark decision, but
Trade secrets; confidential or L ) . . . i
Tex. Bus. & . . . ) still eliminated the requirement that the Physicians (in certain Reformation
Texas proprietary information; goodwill; : i \ . . No Yes
Com. Code §§ specialized traigl consideration given by the employer in exchange circumstances). (mandatory)
15.50-.52 ’ for the noncompete must give rise to the

interest protected by the noncompete, and held
that the consideration for the noncompete
agreement must be reasonably related to the
company's interest sought to be protected.
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Employee Noncompetes
A State-by-State Survey

Enforceable

Continued Reformation Against
Employment Blue Pencil Employees
If Permitted Protectable / Legitimate is Sufficient Red Pencil Terminated w/o
State and Statute Interests Standards Exemptions Consideration Purple Pencil Cause
Yes.
Utah Code Ann. Carefully drawn to protect only the legitimate
§§ 34-51-101- interests of the employer, reasonable based on
301 [Certain Trade secrets; goodwill; geography, duration, and nature of the
. . . \ - . Broadcasters (under .
Utah changes apply to|] extraordinary investment in employee's duties in light of the legitimate B Yes Undecided Yes
. . ; . certain circumstances).
agreements training or education. business interests to be protected. One year
starting May 10, limit for agreements entered on or after May 10,
2016 and others 2016.
May 14, 2019]
Trade secrets; confidential !\I(:cessta.ry tto P Ieg?ltlmat: _bLLS_metSS Beauticians and No. but ibly if tjhndecrﬁfl|
Vermont Yes information; goodwill; interest; no. u.nnec‘ess‘arl y restrictive to cosmetologists (by their Yes 0, DU p055|- v ough likely a
. ) . employee; limited in time, space, and/or contract provides. factor to be
relationships with customers. . ) . school). .
industry; not contrary to public policy. considered.
Effective 7/1/2020: "Low-
Nartrovxélzlhdrawnl(no g'relate.l;'thar: nzce.ssary) to wag(le employee.s, /I. e, Red Pencil, but
Trade secrets; confidential !tho N o cemp og;er.stfagl imate usw:jess \ terr]np oyees cj:-arntm:_; ess severable portions
Yes information; knowledge of " terez ’I re:sor: emn |me_, spaceb, a(r; > A $5a2n;0popr0X|mle: FTIYk | can be enforced if
Virginia Virginia code § methods of operation; protection ne t:n A Iars o.r oppr;ei?lvetﬁ]or U lenso'me tl Ilanzluaty, ety Yes remaining Yes
on the employee) in ng the employee's not a able to
40.1-28.7:8 from detrimental competition; . ploy ) ! .cu ating p ploy pplic restrictions are
ability to earn a livelihood; not against, and salespersons. (As for .
customer contacts. otherwise

reasonable in light of, sound public policy.
Effective 7/1/2020: a notice must be posted.

2022, the amount is
approximately $69,836
annually.)

enforceable.
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Employee Noncompetes
A State-by-State Survey

Enforceable

Continued Reformation Against
Employment Blue Pencil Employees
If Permitted Protectable / Legitimate is Sufficient Red Pencil Terminated w/o
State and Statute Interests Standards Exemptions Consideration Purple Pencil Cause
Broadcasters (under
Restriction is necessary to protect employer's certain circumstances).
business or goodwill; restriction is no greater Effective 1/1/2020:
than reasonably necessary to secure employer's Employees earning less
business or goodwill; reasonable in time and than or equal to $100,000
. . : . No, unless,
space; injury to public does not outweigh benefit and independent . .
. Reformation (but during the
to employer. contractors earning less | . NN
employee will be restriction, the
than or equal to $250,000 tPtI th "actual | N id
Effective 1/1/2020: notice must be provided (both adjust for inflation; Zn te ? actua ?mp oyee Ist_pal
Yes Cust inf i ’ before acceptance of offer or before agreement as of 2023, the amounts $:n;ggest Srta com plenstat |otnh
omer information an o e ent to the
Washington RCW §§ ust ¢ r ; il : becomes effective (whichever applies); are$116,593.18 and No ! It s "alu Y qunI/a 's b
contacts; goo . ena S employee's base
49.62.005-900 i gooaw! independent consideration for mid-employment $291,482.95, P Y, pld ploy
. . reasonable salary . ..
agreements; and presumption (rebuttable by respectively); employees )
- 3 . attorneys' fees, minus
clear and convincing evidence to the contrary) who are laid off (unless P i
that noncompetes with a duration longer than 18 paid base salary, less new EXpenses, an compensation
. . costs") earned" at
months are unreasonable and unenforceable; earnings). Also effective ther iob
nother job.
must not avoid Washington law; must not 1/1/2020: cannot prohibit a r
require adjudication outside of Washington; moonlighting for low-wage
attorney's fees to employee if noncompete workers, i.e. , those
violates the statute. earning less than 2x
minimum hourly rate.
. Ancillary to a lawful contract; not greater than .
Trade secrets; confidential or . Undecided
i o y ¢ reasonably necessary to protect legitimate v, but
nique information; custome enera no
West Virginia Yes u ‘qu ' " ) " s . L business interest; reasonable in time and space; - No Reformation 9 . ratly, bu
lists; direct investment in . R against
. i no undue hardship on employee; not injurious to .
employee's skills; goodwill. physicians

public.

Russell Beck

Beck Reed Riden LLP
155 Federal Street
Boston, MA 02110
rbeck@beckreed.com

21 of 22
Novemer 10, 2023

©2010-2023 Beck Reed Riden LLP

Not Legal Advice




Employee Noncompetes

A State-by-State Survey

Enforceable

Continued Reformation Against
Employment Blue Pencil Employees
If Permitted Protectable / Legitimate is Sufficient Red Pencil Terminated w/o
State and Statute Interests Standards Exemptions Consideration Purple Pencil Cause
Yes, if Red pencil, but,
Yes. Trade secrets; confidential Necessary to protect_ Iegitimate business continued _ COL-IrtS (and
Wisconsin Wis. Stat. Ann. business information; customer interest; reasona?ble in time and space; not - empllo‘yment s Iegls-lature) may be Undecided
§ 103.465 relationships. harsh or oppres§|ve t.o the employee; not c‘onqmoned on moving toward a
contrary to public policy. signing the more tolerant
agreement. approach.
Restraint must be "(1) in writing; (2) part of a
. contract of employment; (3) based on Red Pencil (reflecting
Trade secrets; confidential . . .
. . L reasonable consideration; (4) reasonable in a change by the
Wyoming Yes information; special influence of duration and geographical limitations; . . . (5) - No Supreme Court of Yes, likely.

employee over customers to the
extent gained during employment.

not against public policy" and no greater than
"necessary to protect the employer’s legitimate
business interests."

Wyoming on
February 25, 2022)

This chart addresses
only employee
noncompetes. It does
not cover
noncompetes arising
from the sale of a
business or in other
contexts.

The interests identified above are those
expressly identified by statute or case law.
Other protectable interests may exist.

Trade secrets are subsumed within

confidential information if not specified.

Customer lists are frequently included within
the category of trade secrets or confidential
information, assuming the particular customer
list satisfies the requirements to be
protectable as such. Some states, however,
separately identify them as protectable
interests.

Consideration for a noncompete is always required, as is the
requirement that a noncompete be ancillary to an otherwise
lawful agreement. These requirements are typically satisfied
when the agreement is entered into at the inception of an
employment relations hip.

Attorneys (outside counsel and in-
house counsel) and certain
persons in the financial services
industry are subject to industry
regulations not addressed in this
chart. However, while outside
counsel are exempt in all states; in
house counsel rules vary by state.

The continued
employment issue
addresses only at-
will employment
relations hips.

Reformation is sometimes
called "Judicial Modification,"
the "Rule of
Reasonableness," the
"Reasonable Alteration
Approach, " or the "Partial-
Enforcement” rule. Red
Pencil is sometimes called
the "All or Nothing" rule.
"Purple pencil" is a made-up
term for the reformation
approach with an express
good faith (of the drafter)
requirement grafted on.

Addresses only not-for-
cause terminations
and assumes no
breach or bad faith by
the employer.
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Originally drafted in 2010, this chart is updated regularly and is current as of the date indicated.
Please contact Russell Beck (rbeck@beckreed.com) if you would like to receive updates.
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